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March 15, 2002 

 
M E M O R A N D U M 
 
TO: R. Marc Lodge, Special Deputy Atty.-General 
 Attorney-General’s Office  
 
FROM: Leah Devlin,  Division Director & Acting State Health Director 
 Division of Public Health  
 
SUBJECT: Applicability of HIPAA on the Developmental Evaluation Centers 
 
 The purpose of this memo is to request for a formal legal opinion from the Attorney-General’s Office regarding the 
applicability of the HIPAA regulations on the Developmental Evaluation Centers (DEC) under the oversight of the Division of Public 
Health.  Specifically, we are requesting advice on: 
 
1. Our interpretation of the HIPAA provision that exempts the DECs from complying with the requirements of the HIPAA 

regulation on Standards for Privacy of Individually Identifiable Health Information (45 CFR Parts 160 and 164) 
 
2. The impact of the following HIPAA regulation on the DECs:  Standards for Electronic Transactions (45 CFR Parts 160 and 162), 

and future HIPAA regulations including the Standards for Security and Electronic Signatures (45 CFR Part 142).  
 
 Our network of Developmental Evaluation Centers and the other early intervention collaborating community agencies such 
as Health Departments provide assistance for the education of all children with disabilities, including early intervention and pre-school 
services to children 0 to 5 years of age who are with or at risk for disabilities.  The program provides services that include 
multidisciplinary evaluations, child services coordination, speech-physical-occupational therapy, educational assessments, and other 
related health services.  The program is funded and regulated through State appropriation and applicable State law, and the federal law 
Individuals with Disabilities Education Act (IDEA, Public Law 105-17). 
 
 As stipulated in the following sections of IDEA, program funding is subject to several conditions including confidentiality 
requirements: 
 

Section 612.  State Eligibility 
 

“(a)  In general, a State is eligible for assistance under this part for a fiscal year if the State demonstrates to the 
satisfaction of the Secretary that the State has in effect policies and procedures to ensure that it meets each of the 
following conditions:” 
  … 
 “(8) CONFIDENTIALITY – Agencies in the State comply with section 617(c) (relating to the confidentiality of 
records and information).” 

 
Section 617.  Administration 
 

“(c)  CONFIDENTIALITY – The Secretary shall take appropriate action, in accordance with the provisions of section 
444 of the General Education Provisions Act (20 U.S.C 1232g), to assure the protection of the confidentiality of any 
personally identifiable data, information, and records collected or maintained by the Secretary and by State and local 
educational agencies pursuant to the provisions of this part.” 

 
  
 



 
 
 Section 444 of the General Education Provisions Act is commonly known as the Family Educational Rights and Privacy Act 
or FERPA.  The HIPAA Privacy Regulation includes the following statement under the 45 CFR Part 164.501 definition of “protected 
health information” (PHI): 
 

“(2) Protected health information excludes individually identifiable health information in: 
(i) Education records covered by the Family Educational Rights and Privacy Act, as amended, 20 U.S.C. 1232g;” 

 
Under the FERPA regulation (34 CFR 99.3), “Education records” are defined, thus: 
 

   “(a) The term means those records that are: 
 

(1) Directly related to a student; and  
 

  (2) Maintained by an educational agency or institution or by a party acting for the agency or institution.” 
 
There were four types of records excluded from this definition: 

 
• records kept in the sole possession of the maker, are used only as a personal memory aid, and accessible only to a temporary 

substitute of the maker 
 

• records of a law enforcement unit of an educational agency or institution 
 

• records of employees who are not also in attendance; and  
 

• physician, psychiatrist, or psychologist treatment records for eligible students (18 years or older or is attending an institution of 
postsecondary education) 
 

 Since the DECs do not maintain any of the excluded records, we construe the legal provisions cited above to mean that the 
DECs are exempt from the HIPAA compliance requirements for privacy. 
 
 Lastly, in recent months, the DECs have been designated as health care components that are covered by the HIPAA 
regulations because they provide health care services and conduct electronic transactions that are regulated by HIPAA.  If the 
Attorney-General’s office confirms that the exemption from the privacy regulation applies, what is the impact of this exemption on the 
applicability of the other regulations (i.e., the Standards for Electronic Transactions, the proposed Standards for Security and 
Electronic and other forthcoming HIPAA regulations)? 
 
 
 Thank you and we look forward to your assistance with this matter. 
 
 
cc: Kevin Ryan, MD  Duncan Munn 
 Wanda Mandeville Karen Tomczak     
 Dennis Harrington Susan Huang 
 Jerry Wilkinson  Sarah Brooks 

      


