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Guardianship of Incapacitated Adults:  

An Introduction to North Carolina’s Law 
 
 

I. Introduction to Guardianship 
A. What Is Guardianship? 

1. Guardianship is a legal relationship under which a person or agency (the 
guardian) is appointed by a court to make decisions and act on behalf of 
another person (the ward) with respect to the ward’s personal or financial 
affairs because the ward, due to a specific mental or physical impairment, 
lacks sufficient capacity to make or communicate important decisions 
concerning his or her person, family, or property or lacks sufficient capacity to 
manage his or her personal or financial affairs.  

2. Legal proceedings to adjudicate the competency of adults and to appoint 
guardians for incompetent adults are different from other legal proceedings 
involving the mental capacity of individuals (such as legal proceedings 
regarding protective services for disabled adults who have been abused or 
neglected and proceedings to involuntarily commit a person to a mental 
health facility because he or she is mentally ill and dangerous to himself or 
herself or others).  

3. Guardianship proceedings are not the only, or best, means of providing for 
substituted decision-making on behalf of an incapacitated person. In some 
cases, the necessity of guardianship may be avoided through advance planning 
and the use of other legal alternatives to guardianship. For example, an 
individual may execute a legal document (a durable power of attorney, health 
care power of attorney, or trust) appointing another person (an attorney-in-fact, 
health care agent, or trustee) to make certain decisions, take certain actions, or 
manage property on behalf of the individual if or when he or she becomes 
incapable of making those decisions or taking care of his or her affairs. (These 
alternatives to guardianship are not discussed in this outline.)  

B. A Balancing Act: Individual Autonomy vs. Protection of Vulnerable Adults 
1. Laws regarding guardianship for incapacitated adults attempt to strike a 

balance between preserving the legal rights, freedom, and autonomy of 
individuals vs. society’s duty (parens patriae) to protect individuals who are 
unable to protect or care for themselves. 

2. One of the ways that the law attempts to balance the competing interests of 
autonomy vs. protection is by defining the grounds (that is, an individual’s lack 
of capacity) that will warrant the state’s intervening with respect to the 
personal or financial affairs of an individual and acting (through an 
adjudication of the individual’s incapacity and appointing a guardian to 
manage his or her affairs) to limit the individual’s legal rights. Another way is 
to ensure that individuals have certain legal rights (notice, counsel, etc.) with 
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respect to the legal proceedings that may result in their being declared 
incompetent and having a guardian appointed to manage their affairs. 

C. North Carolina’s Guardianship Statutes 
1. North Carolina’s statutes regarding guardianship of incapacitated 

(incompetent) adults are codified in Chapter 35A of the General Statutes. 
2. The issue of incapacity, for purposes of appointing a guardian to manage the 

personal or financial affairs of an adult, involves a legal, rather than a medical 
or social, determination of the adult’s capacity to make decisions and manage 
his or her personal or financial affairs. 

II. Guardianship Proceedings (Part I): Determining Legal Incapacity 
A. Initiating a Guardianship Proceeding 

1. The Clerk of Superior Court (CSC) (or an Assistant CSC designated by the 
CSC) acts as a “probate judge” in guardianship and estate matters and has 
exclusive, original jurisdiction over all proceedings seeking the appointment of 
a guardian for an allegedly incapacitated adult. (The allegedly incapacitated 
adult is called the “respondent.”)  

2. A proceeding seeking the appointment of a guardian for an allegedly 
incapacitated adult may be instituted by any person, including the spouse, a 
child, or relative of the allegedly incapacitated person, a friend or neighbor, a 
creditor, a stranger, a person who is not a resident of North Carolina, or a 
public official or public agency (such as a county social services director or an 
area mental health authority). (The person who initiates a guardianship 
proceeding is called the “petitioner.”) 

3. “Fill-in-the-blank” forms for the petition and notice required to institute a 
guardianship proceeding are available in the CSC office.  

4. The court fee for filing a guardianship proceeding is $36.00. The CSC, however, 
often will not require that the filing fee for a guardianship proceeding be paid in 
advance. 

B. Notice and Hearing 
1. The respondent is entitled to be represented by an attorney that he or she 

chooses or by an attorney/guardian ad litem (attorney/GAL) appointed by the 
court. When a guardianship proceeding is filed, the CSC is required to 
appoint an attorney/GAL to represent the respondent. If the respondent 
retains his or her own attorney, the CSC may discharge the appointed 
attorney/GAL.  

2. After the petition is filed, the CSC issues a notice of hearing. A copy of the 
petition and notice of hearing must be personally served on the respondent by 
the sheriff. The petitioner (through the sheriff or via certified mail) must also 
serve copies of the petition and notice on the respondent’s attorney or 
attorney/GAL, and mail (first-class) a copy of the petition and notice to the 
respondent’s next-of-kin and to any other person specified by the CSC. 
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3. The hearing in a guardianship proceeding must be held before the CSC no 
sooner than 10 days and not later than 30 days after the notice of hearing and 
petition are served on the respondent.  

4. Upon motion of the petitioner, the CSC may, after providing notice to the 
respondent and holding a hearing, appoint an “interim guardian” for the 
respondent if the CSC finds from the evidence presented that there is 
reasonable cause to believe that the respondent is incapacitated and the 
immediate appointment of an interim guardian is necessary to protect the 
respondent or the respondent’s estate from imminent or foreseeable risk of 
harm. The authority of an interim guardian is limited to addressing the 
conditions that necessitated the interim guardianship. The interim 
guardianship terminates 45 days after the order appointing an interim 
guardian (or 90 days if the CSC extends the interim guardianship for good 
cause shown), when the guardianship proceeding is dismissed, or when the 
CSC appoints a permanent guardian for the respondent, whichever is earlier. 

5. The CSC may, on motion of a party or sua sponte, order a multi-disciplinary 
evaluation (MDE) of the respondent to assist in determining the nature and 
extent of a respondent’s incapacity or to assist in developing an appropriate 
guardianship plan. The MDE is an evaluation that contains current (within one 
year) medical, psychological, social work, and other professional evaluations 
of the respondent. (Guidelines for conducting MDEs have been issued by the 
DHHS Division of Social Services.) If the CSC orders an MDE, he or she 
must designate a state or local human resources agency (such as a county 
department of social services, a local public health department, or an area 
mental health authority) to prepare the MDE. The designated agency must file 
the MDE with the CSC within 30 days after the agency receives the order for 
the MDE. The MDE is not a public record. Copies of the MDE must be 
provided to the petitioner and to the respondent’s attorney or attorney/GAL. 

6. The respondent (personally or through his or her attorney or attorney/GAL) 
has the right to a jury trial on the issue of legal incapacity if he or she requests 
a jury trial in a timely manner. The petitioner does not have the right to have 
the issue of the respondent’s capacity decided by a jury. The CSC, however, 
may order, sua sponte, that the issue of the respondent’s capacity be decided 
by a jury even if the respondent has waived his or her right to a jury trial. If the 
case is heard by a jury, the jury consists of twelve persons drawn from the 
jury pool. If the case is not heard by a jury, the CSC hears the case and 
decides all issues of fact and law. 

7. Hearings in guardianship proceedings are open to the public unless the 
respondent (personally or through his or her attorney or attorney/GAL) 
request that the hearing be closed. At the hearing, the petitioner and 
respondent are entitled to present testimony and documentary evidence, to 
subpoena witnesses and documents, and to examine and cross-examine 
witnesses. Guardianship hearings, however, are typically short and informal.  
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C. Order, Costs, and Appeal 
1. The first issue that the CSC (or jury) must determine is whether the 

respondent is legally incapacitated (incompetent). The petitioner has the 
burden of proving the respondent’s incapacity by clear, cogent, and 
convincing evidence (a higher standard of proof than required in most civil 
cases but less than the standard of proof in criminal cases [beyond a 
reasonable doubt]). If the CSC (or jury) determines that the respondent is 
legally incapacitated (incompetent), the CSC must then determine whether 
appointment of a guardian is necessary, who should be appointed guardian, 
what powers and duties should be given to the guardian, and what rights the 
respondent should retain. If the CSC (or jury) finds that the respondent is not 
incapacitated, the CSC must enter an order dismissing the proceeding. 

2. If the respondent is adjudicated incompetent and is indigent, DHHS is 
required to pay the cost of the MDE, the Administrative Office of the Courts 
(AOC) is required to pay the cost of witness fees and the cost of the 
respondent’s court-appointed attorney/GAL; the CSC may require the 
petitioner to pay the other costs of the proceeding or waive these costs. If the 
respondent is adjudicated incompetent and is not indigent, the respondent 
must pay the cost of the MDE, witness fees, and the court-appointed 
attorney/GAL; the other costs of the proceeding (including the petitioner’s 
reasonable attorneys fees) may be taxed to either the petitioner or the 
respondent. If the respondent is not adjudicated incompetent and the court 
determines that the petitioner did not have good cause to initiate the 
proceeding, the petitioner is required to pay the costs of the proceeding. In 
other cases, AOC is required to pay the costs of the witness fees and court-
appointed attorney/GAL, DHHS or the petitioner are required to pay the cost 
of the MDE if the respondent is indigent, and the court may tax the remaining 
costs to the petitioner (if the respondent is indigent) or to either or both the 
petitioner and respondent (if the respondent is not indigent).  

3. If the CSC enters an order finding that the respondent is incapacitated and 
appoints a guardian for the respondent, the respondent has 10 days in which 
to the Clerk’s order. It is unclear whether, or to what extent, the petitioner or 
an “interested party” has the right to appeal an order finding that the 
respondent is not incapacitated, appointing another person as the 
respondent’s guardian, or limiting the guardian’s powers and duties. Appeals 
from orders of the CSC in guardianship proceedings are heard in the Superior 
Court. Appeals involving the Clerk’s determination with respect to the 
respondent’s incapacity are heard de novo. This means that the superior 
court holds a new hearing with respect to the respondent’s incapacity and that 
the case is tried before a superior court judge (or jury) on its merits from 
beginning to end as if no trial had been held before the Clerk and without any 
presumption in favor of the Clerk’s or jury’s prior decision regarding the 
respondent’s incapacity. An appeal does not automatically stay the Clerk’s 
appointment of a guardian or limit the guardian’s authority to act on behalf of 
the respondent while the appeal is pending. 
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III. Evaluating and Determining Incapacity 
A. North Carolina’s Legal Standard for Incapacity 

• An adult is considered to be legally incapacitated (incompetent) if there is the 
CSC or jury finds, by clear, cogent, and convincing evidence, that he or she 
lacks sufficient capacity, due to mental illness, mental retardation, epilepsy, 
cerebral palsy, autism, inebriety, senility, disease, injury, or similar cause or 
condition, to manage his or her own affairs or to make or communicate 
important decisions concerning his or her own person, family, or property. 

B. Three Components of Incapacity 
1. North Carolina’s standard for determining legal incapacity (incompetency) 

consists of three components: a cognitive/communicative component; a 
functional component; and a status component.  

2. The cognitive/communicative component of incapacity refers to an individual’s 
inability to “make or communicate important decisions” concerning his or her 
person, family, or property.  

3. The functional component of incapacity refers to an individual’s functional 
inability to take care of his or her essential personal needs or financial affairs.  

4. The status component of incapacity refers to the mental or physical cause of 
the individual’s inability to make or communicate important decisions or 
manage his or her affairs.  

5. A determination of legal incapacity requires a finding with respect to both the 
cognitive/communicative and status components of incapacity or both the 
functional and status components of incapacity. In other words, the court 
must find that the respondent is lacks sufficient capacity to make or 
communicate important decisions because he or she suffers from mental 
illness or other specified mental or physical conditions, or that he or she lack 
sufficient capacity to manage his or her affairs as a result of mental illness or 
other specified mental or physical conditions.  

C. Determining Legal Incapacity 
1. In making determinations of an adult’s legal incapacity, courts (and agencies 

performing MDEs) should keep in mind that the legal standard of incapacity 
serves primarily as a “trigger” that justifies social and legal intervention with 
respect to the personal and financial affairs of an adult citizen, and that adult 
citizens have the right to be free from such unwanted intervention unless they 
are clearly unable to make or communicate their own decisions regarding their 
personal or financial affairs or, as a result of their incapacity, are unable to take 
care of their personal needs or financial affairs (or direct another person to take 
care of their personal needs or financial affairs).  

2. Evaluations of an individual’s incapacity should include not only a diagnosis of 
the individual’s mental or physical impairment but also an evaluation of 
whether, to what extent, and how the individual’s mental or physical 
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impairment affects his or her ability to make or communicate important 
decisions or care for his or her personal needs or financial affairs.  

3. The purpose of the status component of incapacity (which requires proof that 
the respondent suffers some specific, recognizable mental or physical 
impairment) is to ensure that the court intervenes to protect persons who lack 
sufficient capacity because of mental or physical impairments to act in their 
own best interest, without limiting the freedom or autonomy of individuals who 
choose to act in eccentric, foolish, crazy, or even self-destructive ways.  

4. Although the status component is a necessary component of incapacity, the 
fact that an individual has been diagnosed as mentally ill, developmentally 
disabled, or senile (the status component) is not sufficient, standing alone, to 
support a finding that he or she is legally incapacitated.  

5. Evaluations of the functional component of incapacity should determine 
whether an individual “lacks sufficient capacity to manage his [or her] own 
affairs.” One possible way of determining the extent of an individual’s 
functional incapacity is to determine whether he or she is capable of 
performing necessary activities of daily living (ADLs are essential, basic 
activities involving self-care, such as feeding, bathing, toileting, and basic 
mobility) or instrumental activities of daily living (IADLs are more complex, but 
essential, activities required to live independently in society, such as 
managing medications, managing one’s finances, maintain one’s household, 
meal preparation, etc.). The ADL or IADL evaluation, however, should 
indicate not only whether the individual actually performs each ADL or IADL 
but also whether the individual is capable of performing each ADL and IADL.  

6. The standard for determining functional incapacity is whether the individual 
lacks sufficient capacity to care for his or her own personal needs and 
financial affairs at the level necessary to ensure his or her own well-being, not 
whether the individual is functioning perfectly or optimally in managing his or 
her own affairs or whether another person could better manage the 
individual’s personal or financial affairs.  

7. If an individual is physically incapable of caring for his or her own needs without 
assistance from others (for example, cases involving quadriplegia), he or she 
should not be considered functionally incapacitated unless he or she also lacks 
sufficient physical or mental capacity to make or communicate decisions 
regarding his or her personal and financial affairs to others and obtain the 
assistance from others that is necessary to take care of his or her personal 
needs and financial affairs. For example, the English astrophysicist, Stephen 
Hawking, is physically unable to care for his own personal needs but clearly has 
the mental capacity to make decisions about his personal needs and has the 
physical capacity (with the aid of a computer) to communicate those decisions to 
others who are able to take care of his personal needs. 

8. Evaluations of an individual’s cognitive incapacity should determine the extent 
to which the individual’s ability to make rational decisions (the individual’s 
rationality or functional decision-making ability) is impaired. To the extent 
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possible, the evaluation should focus on the individual’s decision-making 
process rather than the content of the individual’s decisions. In other words, 
the question is not simply whether the individual’s decisions appear, to a 
reasonable or rational observer, to be unreasonable, irrational, unwise, ill-
advised, stupid, or even self-destructive, but rather whether some mental or 
physical impairment renders the individual incapable of making rational 
decisions.  

9. The Folstein Mini Mental Status Examination (MMSE) is one of the tools that 
may be used to evaluate an individual’s cognitive incapacity. The MMSE 
assesses an individual’s awareness of time, place, and orientation, 
comprehension and production of language, short-term memory, and ability to 
attend and concentrate. It assumes that at least a minimum level of each of 
these abilities is required in order to make rational and informed decisions 
and attempts to identify individuals whose cognitive impairments probably 
preclude rational decision-making. (A score of less than 18 is generally 
considered an indication of severe cognitive impairment that almost certainly 
precludes an individual’s ability to engage in rational decision-making or to 
care for himself or herself; a score of 18 to 23 indicates that an individual is 
probably incapable of making rational decisions.)  

10. When a more in-depth evaluation of an individual’s cognitive incapacity is 
performed, the evaluation should attempt to answer the following questions: 
Can the person communicate a definite decision or choice that is stable 
enough to be implemented? Can the person understand the facts that are 
relevant to a decision? Does the person have sufficient cognitive ability to 
consider information and weigh factors affecting the decision based on his or 
her values? Does the person appreciate the nature of the situation and the 
consequences of his or her decisions?  

11. The standard for determining cognitive incapacity is whether the individual 
lacks sufficient capacity to make important decisions, not whether the 
individual’s cognitive functioning is less than perfect, sub-optimal, or impaired 
to an extent that does not significantly limit his or her ability to make important 
decisions.  

12. In some cases, incapacity is not an all-or-nothing matter. An individual may have 
sufficient capacity to make certain types of decisions but lack the capacity to 
make other types of decisions, or may have the capacity to manage some of his 
or her affairs, but lack sufficient capacity to manage more complex matters. 
Another way of looking at this is that certain types of decisions may require more 
or less capacity than others. (One suggestion for a “sliding scale” of capacity for 
different types of decisions is attached to the end of this outline.) Therefore, to 
the extent possible, evaluations of an individual’s incapacity should determine 
not whether the individual is legally incapacitated but rather the extent to which 
the individual lacks sufficient capacity to make specific types of decisions or to 
manage certain types of personal or financial affairs. Specific, rather than 
general, determinations of incapacity enable the court to determine whether a 
limited, rather than plenary, guardianship order is appropriate, whether the ward 

 7



Neuse MHDDSAS  John L. Saxon 
January 30, 2001  Institute of Government, UNC-CH 

should retain certain legal rights or retain the right to make certain types of 
decisions, and whether the guardian’s powers and duties should be limited. 

IV. Guardianship Proceedings (Part II): Appointing a Guardian 
A. Application and Hearing 

1. Any person may file an application seeking the appointment of a guardian for 
an incapacitated adult. The application must be filed with the CSC. In most 
cases, the application for appointment of a guardian is filed by the person or 
agency who files the petition seeking a determination that the respondent is 
legally incompetent and is filed as part of the original petition. An application 
for appointment of a guardian, however, may be filed by a person who is not 
the petitioner and may be filed subsequent to the petition or order 
adjudicating the respondent’s incapacity. The person filing the application 
may nominate himself or herself as the ward’s guardian or recommend other 
potential guardians to the clerk. The CSC also may consider the 
recommendations of the ward’s next of kin or other persons with respect to 
who should be appointed as the ward’s guardian. 

2. The CSC may not appoint a guardian for an adult unless the adult has been 
adjudicated legally incapacitated (incompetent). If an adult is adjudicated 
legally incapacitated, the CSC must appoint a guardian for the incapacitated 
adult.  

3. The parent of an incapacitated adult may not appoint a person as the adult 
child’s guardian following the parent’s death by naming the person as the 
child’s guardian in the parent’s will. In re Efird, 114 N.C.App. 638, 442 S.E.2d 
381 (1994). 

4. Before appointing a guardian, the CSC must “make such inquiry and receive 
such evidence as the clerk deems necessary to determine” the nature and 
extent of the guardianship and who can most suitably serve as the ward’s 
guardian. This inquiry is generally conducted as part of, or immediately 
following, the hearing with respect to the respondent’s incapacity. If a current 
MDE is not available and the CSC determines that one is necessary, the CSC 
may order that an MDE be prepared. The CSC also may require a designated 
local human resources agency (including a county social services department 
or an area mental health authority) to prepare a report evaluating the 
suitability of a prospective guardian and a recommendation with respect to 
who should serve as the ward’s guardian. 

B. Three Types of Guardians 
1. Depending on the nature and extent of the ward’s income, assets, liabilities, 

needs, and incapacity, the CSC may appoint a guardian of the ward’s person, 
a guardian of the ward’s estate, a guardian of the ward’s person and a 
guardian of the ward’s estate, or a general guardian of the ward’s person and 
estate. 
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2. A guardian of the person is a guardian who is appointed solely for the 
purpose of performing duties relating to the care, custody, and control of a 
ward.  

3. A guardian of the estate is a guardian who is appointed solely for the purpose 
of managing the property, estate, and business affairs of the ward. 

4. A general guardian is a guardian who is appointed as the guardian of the 
person and guardian of the estate of a ward. 

C. Who May Be Appointed as the Guardian of an Incapacitated Adult? 
1. The CSC may appoint as a guardian an adult individual, a corporation, or the 

director or assistant director of a local human resources agency or the officer, 
agent, or employee of a state human resources agency (other than an 
employee of a treatment facility in which the ward resides). 

2. The CSC may not appoint a corporation or a state or local human resources 
official or employee as the guardian for a ward unless there is no adult 
individual who is qualified and willing to serve as the ward’s guardian. The 
CSC may not appoint a state or local human resources official or employee 
as the guardian for a ward unless there is no adult individual or corporation 
that is qualified and willing to serve as the ward’s guardian. 

3. If the ward has executed a durable power of attorney or a health care power 
of attorney that nominates a person to serve as the ward’s personal guardian, 
guardian of the estate, or general guardian, the CSC must appoint that 
person as the ward’s guardian unless the person is disqualified or there is 
good cause not to appoint that person.  

4. If there is more than one individual who is qualified and willing to serve as 
guardian, the CSC should appoint the individual who, in the clerk’s discretion, 
is best suited to serve as the ward’s guardian. In many cases, this may be the 
ward’s spouse, adult child, or other close relative, but there is no statutorily-
mandated priority or presumption with respect to the appointment of the 
ward’s next of kin as guardian. The clerk may consider and follow, but is not 
bound by, a provision in the will of a deceased parent that names a person as 
the guardian of the deceased parent’s adult incapacitated child. 

5. An individual who is appointed as the general guardian or guardian of the 
estate of an incapacitated adult must be a resident of North Carolina. A 
nonresident may be appointed as the guardian of the person if he or she 
submits to North Carolina’s jurisdiction with respect to guardianship matters 
and appoints a North Carolina resident to accept service of process with 
respect to guardianship matters. 

6. A corporation may be appointed as a general guardian, guardian of the 
estate, or guardian of the person if its corporate charter authorizes it to serve 
as a guardian or in similar fiduciary capacities. 
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D. Guardianship Order 
1. When the CSC appoints a guardian, the clerk must enter an order setting 

forth the nature of the guardianship or guardianships created, the name of the 
person or entity appointed to fill each guardianship, and the powers and 
duties of each guardian. 

2. When a guardian has been appointed and duly qualified, the CSC issues 
signed and sealed “letters of appointment” to the guardian. 

V. Legal Powers and Duties of Guardians 
A. Plenary vs. Limited Guardianship 

1. A “limited” guardianship is one in which the guardian’s powers with respect to 
the ward’s personal or financial affairs are limited by the court and the ward is 
allowed to retain certain legal rights and make certain decisions. A “plenary” 
guardianship is one in which the guardian exercises complete, or almost 
complete, authority with respect to a ward’s personal or financial affairs. 

2. Under North Carolina’s guardianship statutes, the CSC may, but is not 
required to, enter an order establishing a limited guardianship of a ward’s 
person or estate if a limited guardianship is appropriate based on the limited 
nature and extent of the ward’s incapacity.  

3. In some sense, all North Carolina guardianships might be considered limited 
because state law provides that incapacitated adults should be given the 
opportunity to exercise those rights that are within their comprehension and 
judgment (allow for the possibility of error to the same degree as is allowed to 
persons who are not incompetent) and should be allowed to participate as 
fully as possible (to the maximum extent of their capabilities) in all decisions 
that affect them. 

4. However, unless a limited guardianship order expressly limits a guardian’s 
powers and duties, a guardian of the person or estate of an incapacitated 
adult may exercise all of the powers and duties specified in North Carolina’s 
guardianship statutes (described below).  

B. Guardian of the Person 
1. Unless the guardian’s powers are expressly limited by a statute or court 

order, a guardian of the person (or general guardian) has the following 
powers and duties with respect to the personal affairs of an incapacitated 
adult. 

2. The guardian is entitled to custody of the ward and has the right to determine 
where the ward will live.  

3. The guardian is responsible for providing for the for ward’s care, comfort, and 
maintenance, arranging for the ward’s training, education, employment, 
rehabilitation, or habilitation as appropriate to the ward’s needs, and taking 
care of the ward’s clothing, furniture, vehicles, and other personal effects. The 
guardian is not required to spend his or her own funds for the ward’s care and 
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is entitled to be reimbursed from the ward’s estate for funds he or she 
expends for the ward’s care. 

4. The guardian may consent to medical, legal, psychological, or other 
professional care (other than sterilization) for the ward or provide consent with 
respect to other personal matters (but may not bring an action for divorce on 
behalf of the ward). A guardian may file a motion asking the CSC to concur 
with respect to the guardian’s consent on behalf of a ward. There are special 
statutory provisions requiring judicial review of a guardian’s consent for the 
voluntary admission of an incapacitated adult to certain mental health 
facilities.  

5. The appointment of a guardian of the person terminates a health care power 
of attorney executed by the ward. In making health care decisions on behalf 
of the ward, the guardian should consider the ward’s wishes to the extent the 
ward has the capacity to make and communicate decisions with respect to his 
or her care or has done so by executing an advance medical directive. 

6. The authority of a guardian to consent to medical treatment of the ward is 
generally considered to include the authority to refuse medical treatment 
when the guardian determines that the treatment is not in the ward’s best 
interest. A guardian of the person may authorize a “no code” or “do not 
resuscitate” (DNR) order with respect to a ward if such an order is in the 
ward’s best interest or authorize the withdrawal or discontinuance of 
extraordinary measures or artificial nutrition or hydration if the ward’s 
condition is terminal and incurable or the ward is in a persistent vegetative 
state.  

7. It is not clear whether, or under what circumstances, a guardian of the person 
has the authority to bring a legal action on behalf of his or her ward or defend 
a legal action against the ward when the action relates to the ward’s personal 
affairs rather than the ward’s property or estate. 

8. A guardian owes a fiduciary (trust) duty to his or her ward. A guardian must 
act solely for the benefit of his or her ward, not for the guardian’s personal 
benefit or for the benefit of other persons (other than the ward’s dependent 
spouse or children).  

9. In making decisions for or acting on behalf of the ward, the guardian must act 
in the ward’s “best interest.” A guardian must make the decision that he or 
she feels would be “best” for the ward. In most cases, this will involve 
determining what a reasonable person would think is the “best” decision given 
the particular circumstances. But in attempting to determine what is in the 
ward’s “best interest,” a guardian may (should) consider the ward’s expressed 
wishes or desires if the ward retains sufficient capacity to make an informed 
decision with respect to a specific matter or act in the same manner that the 
ward would act if he or she was still competent (that is, act in accordance with 
the ward’s actions, preferences, and beliefs as they were expressed by the 
ward before he or she become incapacitated). (This standard for decision-
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making on behalf of a ward is sometimes referred to as “substituted 
judgment.”) 

10. A guardian is not, based solely on his or her role as guardian, legally liable to 
third parties for injuries caused by the ward’s actions or negligence. A 
guardian, however, may be liable to a third party if the guardian’s negligence 
or breach of duty with respect to his or her care or custody of the ward results 
in the ward’s injuring another person or property. A guardian may be liable to 
the ward or the ward’s estate for damages that the ward suffers as a result of 
the guardian’s unreasonable failure to fulfill his or her responsibilities as a 
guardian. A guardian of the person, however, is not liable for damages to the 
ward or the ward’s estate merely because the guardian, acting reasonably 
and in good faith, authorized medical treatment for the ward or because the 
ward was injured by the actions or negligence of a third party who provided 
medical treatment, professional care, or other services to the ward with the 
guardian’s consent or approval. 

11. A guardian of the person is entitled to reimbursement for his or her 
expenditures for the ward’s care, but is not entitled to compensation or a 
commission with respect to his or her service as the ward’s guardian. A 
nonresident personal guardian is required to post a bond with the CSC; a 
personal guardian who is a resident of North Carolina is not required to post a 
bond. 

12. Corporations and public officials who serve as personal guardians of 
incapacitated adults are required to file periodic status reports with the CSC 
or a designated state or local human services agency. Other personal 
guardians may be required to file status reports with respect to their wards. 
These status reports must include a statement of the ward’s condition and 
needs, a medical examination of the ward, and information regarding the 
guardian’s performance of his or her duties.  

C. Guardian of the Estate 
1. Unless the guardian’s powers are expressly limited by a statute or court 

order, a guardian of the estate (or general guardian) has the following powers 
and duties with respect to the property of an incapacitated adult. 

2. Except as otherwise provided by law or court order, a guardian has the power 
to do anything that a reasonable and prudent person would do to collect, 
preserve, manage, and use the ward’s estate in the ward’s best interest. 

3. The powers and duties of a guardian of the estate include the power to take 
possession of all of the ward’s property; to receive income and assets owed to 
the ward; to bring or defend legal actions on behalf of the ward with respect to 
the ward’s property or legal claims by or against the ward; to pay taxes and other 
expenses related to the collection, care, administration, and protection of the 
ward’s property; to borrow money on behalf of the ward; and to pay the costs of 
administering the ward’s estate. 
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4. A guardian may pay debts or obligations that were incurred by the ward before 
he or she became incapacitated if the debt was for necessary living expenses or 
taxes, if the debt is a lien on the ward’s property, or if payment of the debt is in 
the ward’s best interest.  

5. A guardian may expend income received by the ward’s estate for the ward’s 
care and for the support, maintenance, and education of the ward’s spouse, 
minor children, and dependents. A guardian may not expend the estate’s 
principal for the ward’s care or care of the ward’s family without court 
approval.  

6. A guardian generally must obtain court approval to sell, lease, exchange, or 
mortgage the ward’s property or to make gifts from the income or principal of 
the ward’s estate to other persons or for governmental, charitable, 
educational, or religious purposes. 

7. The appointment of a guardian does not automatically revoke the authority of 
an attorney-in-fact appointed under a durable power of attorney that was 
executed by the ward before he or she became incapacitated. The guardian, 
however, may revoke the durable power of attorney.  

8. A guardian owes a fiduciary (trust) duty to his or her ward. A guardian must 
act solely for the benefit of his or her ward, not for the guardian’s personal 
benefit or for the benefit of other persons (other than the ward’s dependent 
spouse or children). A guardian of the estate must manage and use the 
ward’s property in a reasonable and prudent manner and in the ward’s best 
interest.  

9. A guardian of the estate is not personally responsible for paying for the ward’s 
care or for the expenses of administering the ward’s estate or for claims 
against the ward. The guardian is liable to the ward or the ward’s estate if the 
guardian fails to manage the ward’s estate in a reasonable and prudent 
manner, violates his or her fiduciary duty to the ward, or exceeds his or her 
authority as guardian. 

10. A guardian of the estate is generally entitled to receive a commission 
(approved by the CSC) as compensation for the guardian’s management of 
the ward’s estate. The standard commission for guardians is up to 5% of the 
amount of income or personal property received by the estate plus up to 5% 
of expenditures from the estate. 

11. A guardian of the estate of an incapacitated adult is required to post a 
secured bond with the CSC to ensure the guardian’s proper administration of 
the estate. 

12. A guardian of the estate is required to file periodic accountings with the CSC 
describing the type and value of property in the ward’s estate, income, and 
expenditures from the estate.  
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VI. Legal Rights of Incapacitated Persons 
A. Then and Now 

1. Historically, a person who was adjudicated incompetent was considered to 
have lost his or her authority to exercise virtually all of the legal and civil rights 
he or she possessed before he or she was adjudicated incompetent. His or 
her legal status was considered to be much like that of a minor child who 
lacks the legal capacity to enter into contracts, make a will, marry, vote, etc. 

2. The modern trend is to view determinations of legal incapacity as less global 
with respect to their impact on the legal rights and status of incapacitated 
adults. In other words, incapacitated adult may retain certain legal rights 
despite having been adjudicated legally incompetent and a determination of 
legal incapacity, at least in some states and in some cases, does not 
automatically or necessarily abrogate all of the legal rights, autonomy, and 
freedom of an incapacitated adult.  

B. The Rights of Wards Under North Carolina’s Guardianship Statutes 
1. The clerk’s order appointing a guardian may provide that the ward retain 

certain legal rights and privileges to which he or she was entitled before he or 
she was determined to be incompetent. Limiting the rights of an incapacitated 
adult by appointing a guardian should not be undertaken unless it is clear that 
a guardian will give the individual a fuller capacity for exercising his or her 
rights. 

2. Guardianship should seek to preserve to an incapacitated adult the 
opportunity to exercise those rights that are within his or her comprehension 
and judgment, allowing for the possibility of error to the same degree as is 
allowed to persons who are not incompetent. An incapacitated adult should 
be permitted to participate as fully as possible (to the maximum extent of his 
or her capabilities) in all decisions that will affect him or her.  

3. A ward has the right to a qualified and responsible guardian. 
4. A ward has the right, without the consent of his or her guardian, to file a legal 

action seeking restoration of his or her legal capacity 
C. Other Legal Rights That May Be Retained by an Incapacitated Adult 

1. North Carolina’s Attorney General has issued an opinion holding that a 
person who has been adjudicated incompetent may register to vote and vote 
in all state elections in which he or she would otherwise be qualified to vote. 
41 N.C. Atty.Gen. Op. 85 (1973).  

2. North Carolina’s Court of Appeals has held in one case that a person who 
had been adjudicated incompetent retained the right to decide to get married, 
despite the objections of his guardian, because there was evidence that he 
retained sufficient capacity to understand the nature and consequences of his 
decision to marry. Geitner v. Townsend, 67 N.C.App. 159, 313 S.E.2d 236 
(1984).  
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3. The fact that a person has been adjudicated incompetent raises a 
presumption that he or she lacks sufficient testamentary capacity to execute a 
valid will. This presumption, however, may be overcome by evidence that the 
individual had sufficient testamentary capacity (that he or she understood the 
“natural objects of his or her bounty,” understood the kind, nature, and extent 
of his or her property, knew the manner in which he or she desired his or her 
act to take affect, and realized the effect his or her act would have upon his or 
her estate). In re Will of Maynard, 64 N.C.App. 211, 307 S.E.2d 416 (1983).  

4. The fact that a person has been adjudicated incompetent raises a 
presumption that he or she lacks sufficient capacity to enter into a valid 
contract. This presumption, however, may be overcome by evidence that the 
individual had sufficient capacity to understand the nature and consequences 
of his or her actions at the time he or she entered into a contract. Medical 
College of Virginia v. Maynard, 236 N.C. 506, 73 S.E.2d 315 (1952). More 
importantly, contracts between an incompetent adult and another person are 
generally considered voidable, not void. An executed contract between an 
incompetent adult and another person may not be set aside by the other 
person, and may not be avoided by the incompetent adult unless he or she 
can prove that the other person knew that he or she was incompetent, that 
the other person took unfair advantage of him or her or failed to provide 
adequate value for the contract, and that the consideration or value has been 
or can be returned to the other person. An incompetent adult is responsible 
for the cost of necessary goods or services that are provided to him or her by 
others. In re Dunn, 239 N.C. 378, 79 S.E.2d 921 (1954). 

5. A person who has been adjudicated incompetent is competent to testify as a 
witness in a lawsuit if he or she understands the nature of his or her oath to 
tell the truth, had the capacity to observe the matters about which he or she 
will testify, and has the capacity to remember and relate what he or she 
observed. State v. Benton, 276 N.C. 641, 174 S.E.2d 793 (1970).  

D. Legal Rights That Are or May Be Lost by an Incapacitated Adult 
1. A person who has been adjudicated “non compos mentis” is disqualified from 

serving as a juror in a North Carolina court. G.S. 9-3.  
2. A person who has been adjudicated mentally incompetent may not obtain a 

North Carolina drivers license. G.S. 20-9(d).  
3. A person who has been adjudicated legally incompetent may bring a civil 

lawsuit against another person only through his or her guardian. 
4. A person who has been adjudicated legally incompetent may be sued in a 

civil lawsuit only through his or her guardian.  
5. A person who has been adjudicated incompetent may not be appointed or 

continue to serve as the guardian of another person. G.S. 35A-1290(c)(1).  
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VII. Restoring Legal Capacity 
A. Motion for Restoration of Competency 

1. A motion to restore the legal capacity of an incapacitated (incompetent) adult 
may be filed by the guardian, by the ward, or by “any interested person.”  

2. A guardian has the ethical duty to petition for restoration of the ward’s 
competency if the guardian believes that the ward may no longer be legally 
incapacitated. 

3. The motion must be verified and set forth facts tending to show that the ward 
is legally competent. 

B. Notice and Hearing 
1. The petitioner must serve notice of the motion on the guardian, ward, and 

other parties.  
2. When the motion is filed, the CSC must set a date for a hearing on the 

motion.  
3. The hearing is held before the CSC or Assistant CSC not less than 10 days 

and not more than 30 days from date of service unless CSC finds good cause 
to hold hearing sooner or later. 

4. The ward is entitled to be represented at hearing by an attorney. If the ward is 
indigent, CSC must appoint an attorney/guardian ad litem to represent the 
ward. 

5. The CSC may order a multi-disciplinary evaluation on request of a party or 
sua sponte. 

6. The ward has the right to ask for jury trial (six-person jury). 
C. Order and Appeal 

1. In order to restore the ward’s legal capacity, the CSC or jury must find, by the 
greater weight of evidence, that the ward is “competent.” 

2. If the CSC or jury finds that ward is competent, the CSC enters an order 
adjudicating ward’s competency. The ward’s legal rights are restored and the 
ward is authorized to manage his or her affairs, make contracts, control 
property, etc. as if he or she had never been adjudicated incompetent. The 
guardian’s powers and duties are terminated and the guardian is discharged 
after the CSC’s approval of the guardian’s final accounting. 

3. The guardian or other “interested persons” probably have the right to appeal 
entry of an order restoring the ward’s competency. In re Jefress, 223 N.C. 
273, 25 S.E.2d 845 (1943). 

4. If the CSC or jury finds that ward remains incapacitated, the ward may appeal 
the order denying restoration of competency to a superior court judge for a de 
novo hearing. 
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A “Sliding Scale” or Situational 
Evaluation of Legal Capacity 

 
Simple Decisions Complex Decisions 
Limited Consequences Significant Consequences 
  
Less Capacity Required More Capacity Required 
 
 
 

Situation Capacity Required 
High Benefit/Low Risk 
Limited Intervention 

Awareness of Situation 
Assent to Rational Expectations 
of Professionals 

Decreased Benefit/Increased Risk 
Increased Intervention 

Understanding of Situation and 
Available Choices 
Choice Based on Individual’s 
Understanding of Situation and 
Options 

High Risk/Low Benefit 
Significant Intervention 

Appreciation of Consequences of 
Decision for Oneself 
Decision Based on Rational 
Weighing of Information and 
Consideration of Personal Values 
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